COMMONWEALTH OF VIRGINIA
VIRGINIA EMPLOYMENT COMMISSION _
Misconduct

DECISION OF COMMISSION

in the Mattar of Date of Appeal
To Commission: February 21, 1980

e P. Ware, Claimant
“ Date of Hearing: September 23, 1980

October 27, 1980

American Safety Razor Decision No.: 14560-C

Verona, VA 24482

Date of Decision: October 31, 1980

Place: Richmond, Virginia
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This matter comes before the Commission on appeal by the
claimant from the decision of the Appeals Examiner (UI-80-599),
dated January 31, 1980.

ISSUE

Did the claimant have good cause to extend the fourteen day
appeal period as provided in Section 60.1-62 of the Code of
Virginia (1950), as amended?

Was the claimant discharged for misconduct in connection with

his work as provided in Section 60.1-58 (b) of the Code of Virginia
(185Q0) , as amended? - '

FINDINGS OF FACT

On January 31, 1980 an Appeals Examiner's decision was mailed
which disgualified the claimant for benefits effective December 9,
1979 for having been discharged for misconduct in connection with
his work. The decision stated it would become fingl urless further
appealed by either party no later than midnight of February 14, 1980.

The claimant has tastified that he did not receive a copy of
the Appeals Examiner's decision in the mail but when he reported to
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the local office on or about February 19, 1980 to check on his claim
he was shown a copy of the Appeals Examiner's decision. The claimant
t~1d the president of his local union about the decision and she
called the local office of the Employment Commission in Stauntcn on
February 21, 1980 in order to file an appeal. She was told th=z= it~
would not ke necessary to make a personal appearance to file a.
appeal and the appeal was taken over the telephone. The notice of

appeal prepared by the local office shows that the appeal was taken
by telephone.

American Safety Razor Company of Verona, Virginia was the claim-
ant's last emplover where he had worked from April 5, 1955 through
November 16, 1979. The claimant was a thermal former operator adjustor
at the time he was discharged.

On March 21, 1979 the claimant left the plant at lunch time with
ions of returning to work within nhis half hour lunch break.

, he-failed to clock out. The claimant visited his mother
ital a+ that time and his return to the plant was delayed
1:30 that afterncen. The claimant was, thereicre, away
the plant for an hour and a half without authorizaticon and with-

out having cleccked ocut. He was given a written warning that his
benavior violated three company rules on March 22, 1979. He was also
suspended for two weeks for leaving the plant without clecking out
and clocking back in when he returned, for leaving the plant without
cermission and for falsifying company records.
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On June 14, 1979 the claimant left the plant without clocking
sut and clocking back in when he returned. He was given ancther two
week suspension and told that any further violations of company rules
might lead to his discharge.

‘On November 15, 1979 the claimant was scheduled to work a twelve
hAcur shift, frem 8:00 a.m. to 8:00 p.m. - He was tired because he had
been working several twelve hour shifts during that week sc he left
work at 5:30 p.m. without having obtained the permission from his
superviscr. The claimant did clock out but he was discharged at that
soint for viclating cocmpany Rule 8, iavelving failure to observe
Zepartment working hours scheduled and Rule 13, leaving company
sremises éuring working hours without permission Ircom your super-=
visor. :

The clzimant filad a grisvance frem his discharge and an arbi=-
=-2=cz's dacision randersd on July 12, 1280 was that the clalmant was
nct discharzsad Zcr iust cause because the company had not fcllcwed
~-e proper staeps in their crogressive cdisciplinary system orior to
iischarging =he claimant. Accordingly, the claimant was rzinstatad
sus withcus tack tay. The claimant, by counsel, argues tiat tae
Zindings ¢f the artitrator are binding on the Commissicn andé since
-ne claiman= was reinstared it cannct now be maintained taac re.was
iischarced Zcr misconduct in connection with nis work.
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QPINION
Section 60.1-62 of the Code of Vifginia provides in part:

"The parties shall be duly notified of such
tribunal's decision, together with its reasons
therefore, which shall be deemed to be the
final decision of the Commission, unless within
fourteen days after the date of notification or
mailing of such decision, further appeal is
initiated pursuant to §60.1-64; provided,
however, that for good cause shown the fourteen
day period may be extended.”

Since the claimant has testified under ocath that he did not
receive the Appeals Examiner's decision at his correct address of
record he has-obviously shown good cause to extend the statutory
appeal pericod for a reasonable period of time. The issue before
the Commission <is whether or not an appeal taken by telephone is
valid. The Rules and Regulations Affecting Unemployment Compensa-
tion provide that all appeals to the -Commission shall be in writing
and shall set forth the grounds upon which the appeal is sought.
Therefore, the phone call to the local office in Staunton on
Ffebruary 21, 1980 by the claimant's union president would obviously
not satisfy the technical requirement of the Rules and Regulations..
Regardless of this fact, representations were erroneously made to
the claimant's representative over the telephone by local office
personnel that an appeal could be taken over the telephone. This
is evidenced by the fact that notice of appeal was prepared in the
local office and the individual completing the form indicated that
it was taken "by phone". Since the local office personnel had the
apparent authority to make such representation to the parties and
since the claimant's representative in this case relied upon the
representation made by the Commission, it would be unconscionable
to penalize the claimant for misinformation given by the local
cffice. Accordingly, the appeal should be accepted in this
instance and it is.;the opinion of the Commission that good cause
has been shown to extend the statutory appeal pericd.

Section 60.1-58 (b) of the Code of Virginia provides a dis-
cualificatien if it is found that an individual was discharged for
misconduct in connection with his work. In Vermen Branch, Jr. V.
Virginia Emplovment Commission and Virginia Chemical Company, 219
Va., 609, 249 S.E.2d 180 (19/8), the Supreme Court stated:

"In our view an employvee is guilty of 'misconduct
connected with his work' when he deliberately
viclates a company rule reascnably designed to
crotect the legitimate business interests of his
employer, or when his acts or ocmissions ars of
such a naturs or sSc racurrent as to manirest a
willZul disregard of those inzerests and the
cuties and cpligations ne owes his emplover . . .
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absent circumstances and mitigation of such
conduct, the employee is 'disqualified for
benefits', and the burden of proving mitiga=-
ting circumstances rests upon the employee."
(Emphasis supplied)

In the Branch case the Court held that willful vioclation of
a reasonable company rule was tantamount to misconduct. The defini-
tion of misconduct which it cited made it clear that misconduct
‘could be found by either a violation of a reasonable company rule

or a disregard of standards of behavior owed to the employer by its
-emplovees.

It is the opinion of the Commission that absence away from an
individual's work station without authorization froem the employer as
well as habitual leaving of the worksite without clocking out and
clocking in would manifest a disregard of duties and obligations
owed to the employer. - The justification given by the claimant for
the initial offense on March 21, 1979 regarding his desire to visit
~ils mother in the hospital is quite understandable and a single
isolated instance of that nature might not constitute misconduct.
Regardless of that fact, the claimant was specifically warned that
ne shculd not leave without permission nor should he leave without
clocking ocut. 1In the light of this warning the claimant left on
June l4 without clocking out and left work early on November 15,
1979 without the permission of his supervisor. It is the opinion
of the Commission that these actions in the light of warnings
represented a willful disregard of the duties and obligations he
cwed to his emplover by virtue of the employment relationship.

The claimant had been clearly put on notice that further viclations
of this nature could result in his discharge. It is the opinion

of the Commission that the claimant's discharge under these circum-
stances was for misconduct in connection with his work as that term
is used in the Virginia Unemployment Compensation Act.

The orimarv defense raised bv the claimant is that the emplgver
failed to properly administer its rules in accordance with the
collective bargaining agreement. This Commission is not charged
with the responsibilitvy of administering the collective bargajining
acresments between amplovers and their emplovees., The finding of an
arbitrater that an emplover has not complied with the technical
f2guirements of its collective barcaining agreement would have no
2eariac on +the decision of the Vircinia Emplovment Commission as to
whether or not an individual's discharce was for miscenduct. The

=Ssues are legallv diffsrent and the evidence befors the arbitrator

ang the Commission ars obvicuslv different. Accordingly, it is
ccncluded that the claimant's reinstatement witiout -ack pay would

mave absclutaly no bearing on the issue of whether or not his dis-
charge was Icr misconduct in connection with his work. Ia the

czse ¢ Ralzh ¥. Munsev v, Xersev Manufac=uring Csmpanv, Commission
Zecisicn 302Z-C (March 15, 1377), thae cizimant arcued tiat his
Tsinstatement without back pay was binding cn the Commission's
determinacicn ¢f whether the claimant was discharged for misconduct. N
The Cc

mmissicn, In expressly rejecting this argument stated:
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"This Commission is charged with determining
entitlement to unemployment compensation based
on the relevant provisions of the statute as

__they have been interpreted by the Commission
and the Courts in previous decisions. There-
fore, to hold that an individual's separation

was not disqualifying under the statute merely

by virtue of the fact that he was subsequently
reinstated would be to delegate the statutory
duty of the Commission to the parties and their
representatives. The Commission is of the
opinion, therefore, that the claimant's rein-
statement would have no bearing on the issue

of whether or not his separation was disquali-
fying under the statute.”

Since the. actions of the claimant in this case did reveal a
willful disregard of duties and standards he owed his employer and
since he had been put on notice that his behavior was not beinrg con-
doned, his discharge for these reasons was tantamount to misconduct
in connection with his work as that term is used in the Act.

DECISION

It is held that the claimant has shown good cause to extend the
statutory appeal period.

The decision of the Appeals Examiner is hereby afij d.

F 7/ -

RKenneth H. Taylor
Special Examiner



